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trine that the first withdrawals will be applied to the first deposits has 
no application as between cestui and trustee. 9 The cestui may still 
claim the fund if diminished below the amount of the trust money, but 
such diminished fund cannot be increased by any subsequent deposits. 10 
So where there are a number of rights asserted to the diminished fund 
arising at different times, it is, for practical reasons, an advantage to 
share pari passu in all the assets with the creditors. 

W. H. S. 

Corporations: Stockholder's Liability on Debts Secured by Mort- 
gage. — A corporation borrowed money, as security for which it gave 
a real estate mortgage to the creditor. The note and mortgage coming 
due, the creditor, without foreclosing the mortgage, sued a stockholder 
for his proportion of the debt. The latter contended that section 726 
of the Code of Civil Procedure of California, providing that "there can 
be but one action for the recovery of any debt or the enforcement of 
any right secured by mortgage on real or personal property," operated 
as a bar to his liability. The United States Circuit Court of Appeals in 
Dolbear v. Foreign Mines Development Company, 1 held that, since 
under the Constitution of California, 2 a stockholder's liability is pri- 
mary, the creditor might recover from him, although the mortgage 
had not been foreclosed. This decision is in accord with Knowles v. 
Sandercock, 3 by which the majority of the Circuit Court of Appeals 
deemed themselves bound under the rule requiring them to follow the 
decisions of a state supreme court construcing state constitutional and 
statutory provisions. 4 The dissenting opinion by Judge Ross, however, 
declines to follow the California Court's decision in Knowles v. Sander- 
cock, doubtless considering that the rule of construction had not be- 
come settled by that case. Though the learned judge does not ex- 
plicitly make the point, he apparently thought the construction was so 
plainly violative of the clear language of the statute, that it could not 
be regarded as the law of the State of California. 5 



» Lewin on Trusts, *89S; Hayes v. Hewitt, 205 Mass. 362; 91 N. E. 
332 (1910). 

"Woodhouse v. Crandall, 197 111. 104; 58 L. R. A. 385 (1902); Board 
of Comm. v. Strawn, 157 Fed. 49; 15 L. R. A., N. S. 1100 (1907); Hewitt 
v. Hayes, supra. 

1 196 Fed., 646 (1912). 

2 Art. 12, Sec. 3. 

3 107 Cal. 629, 641-2; 40 Pac. 1047 (1895). 

* Swift v. Tyson, 16 Pet. 1 (1842); Leffingwell v. Warren, 2 Black 
599 (1862). 

sAlferitz v. Borgwardt, 126 Cal. 201, 208; 58 Pac. 460 (1899), where 
the late Mr. Justice Temple said: "Laws are not made by judicial de- 
cisions. The court simply determines the rights of the parties in that 
particular action . . . The decision has never been thought to have 
the force and effect of law except in that special controversy . . . 
Courts have never felt themselves bound by it as they are by a valid 
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Knowles v. Sandercock does not seem to have been decided with 
much attention to the point now under discussion, which was very 
briefly disposed of by the court. The only authority cited by the 
Supreme Court was the case of Sonoma Valley Bank v. Hill. 6 That 
case was no authority for the proposition that a stockholder is liable 
though the corporation's debt secured by mortgage is not yet due, for 
it was the case of a pledge by the corporation, and the courts of Cali- 
fornia have frequently held that section 726 of the Code of Civil Pro- 
cedure does not require the creditor to exhaust the pledged property 
before proceeding against the corporation. 7 

The liability of a stockholder in a corporation is a primary one, 8 
but this does not require that he should be held liable regardless of 
the terms of the contractual obligation of the corporation. As was 
said by the court in an early case, the stockholder stands in relation 
to the corporation's creditors as a common partner. 9 His liability is 
called primary for the reason that it is not necessary that the creditor 
should first exhaust his remedies against the corporation before pro- 
ceeding against the stockholder. The full measure of the law would 
seem to be satisfied by holding him liable upon the same terms upon 
which the corporation is held. W. W. F., Jr. 

Criminal Law: Assault with Unloaded Gun — The defendant, a 
sheepherder, had driven a band of sheep on one Mahurin's land. Mahu- 
rin arrived and remonstrated, whereupon the defendant drew a pistol, 
pointed it at Mahurin, advanced from sixteen to within six feet of 
him, saying "quidado, quidado," (look out). Indictment for assault with 
a deadly weapon. The prosecution failed to prove that the gun was 
loaded, and upon motion the trial court instructed the jury to acquit. 
The territory appealed to the Supreme Court of the State to have the 
correctness of these instructions determined, although the outcome 
of this appeal could not affect the defendant, because his acquittal was 
final as far as his rights were concerned. Held, an erroneous instruc- 
tion. 1 When the prosecution had proved the use of the gun, it was 
upon the defendant as a matter of defense to prove that it was not 
loaded. 2 



statute. And if it is manifestly wrong the community does not act upon 
it. A lawyer who would have advised a client to rely upon the Berson 
case in making a loan would have shown his incapacity." 

6 59 Cal. 107 (1881). 

' Ehrlich v. Ewald, 66 Cal. 97; 4 Pac. 1062 (1884). 

8 Young v. Rosenbaum, 39 Cal. 646 (1870); Mokelumne Hill Canal 
Co. v. Woodbury, 14 Cal. 26S (1859). 

9 Mokelumne Hill Canal Co. v. Woodbury, supra. 

1 Territory v. Gomez, 125 Pac. 702 (Ariz., July 6, 1912). Duffy, J., 
dissenting. 

2 Accord: People v. Herron, 12 Mont. 230; 29 Pac. 819 (1892) Bur- 
ton v. State, 3 Tex. Ct. App. 408; 30 Am. Rep. 146 (1878). 



